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Electronic Infringement of Copyright: A Real
Challenge Ahead

By Dr. Shashi Nath Mandal

l. INTRODUCTION

he scientific and technological development has brought

al the nations very close to each other and world have
become very small one. The territorial boundaries no more
remain the barriers for the expansion and dissemination of
any concept. The concept of Copyright is not an exception.
Hindu philosophy has a Vedic origin. Form the Vedic era
the concept of ‘Vasudhaib Kutumbkam' i.e., the whole
world is a big family also preaches us the tenets of co-
existence, brotherhood and devotion for the universal peace,
unity and integrity. It is important to remember the purpose
of copyright which is public welfare, enlightenment and ,, the
encouragement of learnihg Justice Hugh Laddie
observed, , The whole human development is derivative. We
stand on the shoulders of the scientists, artists and craftsmen
who preceded us. We borrow and develop what they have
done, not necessarily as parasites but smply as the next
generation. It is at the heart of what simply we know as
progress.”2 The provisions for infringement and piracy may
concentrate the copyright materials with the powerful
corporation, particularly the Hollywood studios and this
may not only lock way various copyrighted materials from
public domain whose access would be unaffordable for the
population of a country whose 70% till live in rura areas
but may also seriously erode the common cultural products
through a systematic homogenization thereby also affecting
the most prolific, colourful and culturally diverse industry,
Bollywood3.

. ELECTRONIC COPYRIGHT

Copyright Act 1957 provides exclusive right to the author
which includes publication rights also. When an author or
creator or publisher publishes his creation in electronic
modes or put its creation on electronic medium in that case
also the author*s copyright remain with them which isknown
as electronic copyright of the author. When other users of
internet manage to copy the creations of the author etc.
without paying a penny even without permission by use of
their electronic devises, it is called electronic infringement,
of copyright. The issue of copyrights has until recently been
in the foray for both its use and abuse since the dawn of the
renaissance period, a time in history when the world
marveled at the birth of new inventions philosophies in
science, arts and industry; inventions that redefined the
limits of our capabilities at achieving hitherto what had been
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considered unachievable. The most remarkable feature
worthy of appreciation would be the analysis of the
development and evolution of copyright law in parlance
with the development of legal theory. Home taping by video
audio recording has posed further challenges to the rights of
copyright owner of cinematographic films and sound
recordings4. By using audio and video recording devices
any number of copies of the films or sound recording can be
made available at a very low cost which may result into a
substantial loss to the copyright owners.5 Further home
taping reproduction of a broadcast may also be made by
recording of the air from the satellite broadcast, thereby
infringing the rights of broadcasting organisations and
performers.

1. ELECTRONIC INFRINGEMENT

Right to reproduction is the core of all economic rights. It
occupies the centra importance amongst the bundle of
copyrights. To establish the case of infringement, the
copyright owner must show only that he or she (1) owns a
valid copyright, and (2) the defendant exercise one or more
of the ownefs exclusive rights to reproduce, to publicly
distribute, to publicly perform, to publicly display or to
adapt the copyrighted work.6 Section 51 of the Indian
Copyright Act, 1957 discussed in detailed that when
Copyright in a work shall be deemed to be infringed, In
particular clause(b) states that Copyright shall be deemed to
be infringed when any person:

(i) makes for sale or hire, or sells or lets for hire or by way
of trade displays or offersfor sale or hire, or

(it) distributes either for the purpose of trade or to such an
extent as to affect prejudicially the owner of the copyright,
or

(iii) by way of trade exhibitsin public, or

(iv) imports (except for the private and domestic use of the
importer) into India, any infringing copies of the work.

Opinion of Justice S. Murtaza Fazal Ali quoting from
American Jurisprudence in the case of R.G. Anand Vs Delux
Films7 can be referred here: “Infringement of a copyright is
a trespass on a private domain owned and occupied by the
owner of the copyright, and, therefore, protected by law, and
infringement of copyright, or piracy, which is a synonymous
term in this connection, consists in the doing by any person,
without the consent of the owner of the copyright, of
anything the sole right to do which is conferred by the
statute on the owner of the copyright” Section 2(m) defines
»infringing copy* to mean:
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(i) In relation to a literary, dramatic, musical or artistic
work, a reproduction thereof, otherwise that in the form of a
cinematographic film;

(ii) In relation to a cinematographic film, a copy of the film
made on any medium by any means;

(iii) In relation to a sound recording, any other recording
embodying the same sound recording, made by any means;
(iv) In relation to a programme or performance in which
such a broadcast reproduction right or a performar right
subsists under the provisions of this Act, the sound
recording or a cinematographic film of such programme or
performance, if such reproduction, copy of sound recording
is made or imported in contravention of the provisions of
this Act. The infringer invades a statutorily defined province
guaranteed to the copyright holder alone. But he does not
assume physical control over the copyright; nor does he
wholly deprive its owner from its use.8 Copyright law
confers upon the owner of the copyrighted work a bundle of
exclusive rights in respect of the reproduction of the work
and other acts. The owner of the copyright alone has a sole
right in relationto such work without his permission9. If
anybody else does any of the acts without the authority of
the owner of the copyright, the owner of the copyright can
maintain an action for infringement of his copyright against
the wrongdoer. Copyright law grants the owner exclusive
right to authorize reproduction of the copyrighted works,
preparation of derivative works, distribution etc. However
application of this concept on the internet cannot be strictly
applied to copyright. Duplication of the information is an
essential step in the transmission of information on the
internet and even plain browsing information at a computer
terminal (which is equivalent to reading a book or a
magazine at book store) may result in the creation of an
unauthorized copy since a temporary copy of the work is
created in the RAM of the uséfs computer for the purpose
of access. The law on the subject evolving and the general
view is that more accessing a web page would not be an
infringement as the copy created is temporary or ephemeral.
Another common issue amongst web site ownersis to create
links to other sites within the design of their own web pages.
Would such linking be considered a copyright violation as
these links give access to other copyrighted sites? Although
strictly speaking it may be a violation of copyright. But
there is an implied doctrine of public access for linking to
other web pages. The Internet was created on the basic of
being able to attach hypertext links to any other location and
it is assumed that once a page is put on the net, implied
consent is given, unless specifically prohibited by the web
site owner. The question of infringement of copyright comes
into picture when the people intend to take under advantage
and causes economic loss to the people who by virtue of
hard labour have earned those rights. What is apparent is
that the technological change has made reproduction of
copyright material easy and cheap, and also at the same time
it has made piracy of copyright work simple and difficult to
control.10 They have made copyright infringement
international in character. When a work is transmitted from
one access point to another or made available for the public

to access, numerous parties are involved in the transmission.
These include entities that provide internet access or online
services. When such service providers participates in
transmitting or making available materials provided by
another, which infringe copyright or alter rights, they are
liable for the act of infringement.

V. NATURE OF ELECTRONIC INFRINGEMENT

With the emergence of the internet and increasing use of the
worldwide web possibilities of infringement of copyright
have become mind boggling, free and easy access on the
web together with possibilities of downloading has created
new issues in the area of copyright infringement. Taking
content from one site, modifying it or just reproducing it on
another site has been made possible by digital technology
and this has posed new challenges for the traditional
interpretation of individual rights and protection. Any
person with a PC (Personal Computers) and a modem can
become a publisher. Downloading, uploading, saving,
transforming or crating a derivative work is just a mouse
click away. A web page is not much different than a book a
magazine or a multimedia CD-Rom and will be eligible for
copyright protection, as it contains text graphics and even
audio and videos. Following transactions are some of the
areas which certainly caused the infringement of copyright
in electronic forms: (&) Transmission of information form
one computer system or network to another involving
temporary storage (RAM) of the information; (b)An
unauthorised storage of such information is a violation of
the copyright owners exclusive right to make copies, i.e. to
reproduce the copyrighted work; (c) A violation of the
copyright ownéis exclusive distribution right; (d)An
appearance of a copyrighted image in a web browser
infringing the copyright owners public display right; (¢)An
infringement of copyright ownei's exclusive right to make
adaptation, (re-arrangement or alteration).

V. ELECTRONIC ISSUES

The reference to on-line copyright issues can be found in the
following two major enactments. (1) The Copyright Act,
1957, and (2) The Information Technology Act, 2000(with
amendment 2008).

1) Electronic Issues And Copyright Act

The following provisions of the Copyright Act, 1957 can
safely be relied upon for meeting the challenges of advanced
technology etc:

a) The inclusive definition of computer is very wide
which includes any electronic or similar device
having information processing capabilities.11
Thus, a device storing or containing a copyrighted
material cannot be manipulated in such a manner as
to violate the rights of a copyright holder.

b) The term computer programme has been defined to
mean a set of instructions expressed in words,
codes, schemes or in any other form, including a
machine readable medium, capable of causing a
computer to perform a particular task or achieve a
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d)

€)

f)

9)

particular result.12 It must be noted that Section
13(a) read with Section 2(0) confers a copyright in
computer programme and its infringement will
attract stringent penal and civil sanctions.

The inclusive definition of literary work includes
computer programmes, tables and compilations

including computer databases.13 Thus, the
legidature has taken adequate care and provided
sufficient  protection for computer related
copyrights.

The copyrighted material can be transferred or
communicated to the public easily and secretly
through electronic means. To take care of such a
situation, the Copyright Act has provided the
circumstances which amount to communication to
the public. Thus, making any work available for
being seen or heard or otherwise enjoyed by the
public directly or by any means of display or
diffusion other than by issuing copies of such work
regardless of whether any member of the public
actually sees, hears or otherwise enjoys the work so
made available, may violate the copyright.14 The
communication through satellite or cable or any
other means of simultaneous communication to
more than one household or place of residence
including residential rooms of any hotel or hostel
shall be deemed to be communication to the
public.15

The copyright in awork isinfringed if it is copied
or published without its owners consent. The
Copyright Act provides that a work is published if
a person makes available a work to the public by
issue of copies or by communicating the work to
the public.16 Thus, the 1SPs, BBS providers, etc.
may be held liable for copyright violation if the
facts make out a case for the same.

The copyright in a work shall be deemed to be in-
fringed when aperson, without alicence granted by the
owner of the copyright or the Registrar of Copyrights
under this Act or in contravention of the conditions
of alicence so granted or of any condition imposed
by a competent authority under this Act: (i) Does
anything, the exclusive right to do which is by this
Act conferred upon the owner of the copyright, or
Permits for profit any place to be used for
communication of the work to the public where
such communication constitutes an infringement of
the copyright in the work, unless he was notaware
and had no reasonable ground for believing that
such communication to the public would be an
infringement of copyright.

The Copyright Act specifically exempts certain
acts from the purview of copyright infringement.
Thus, the making of copies or adaptation of a
computer programme by the lawful possessor of a
copy of such computer programme from such copy
in order to utilize the computer programme for the
purpose for which it was supplied or to make back-

h)

2)

up copies purely as a temporary protection against
loss, destruction, or damage only in order to utilize
the computer programme for the purpose for which
it was supplied, would not be copyright
infringement.18 Similarly, doing of any act
necessary to obtain information essential for
operating inter-operability of an independently
created computer programme with  other
programme by a lawful possessor of a computer
programme is not a copyright violation if such
information is not otherwise readily available.19
Further, there will not be any copyright violation in
the observation, study or test of functioning of the
computer programme in order to determine the
ideas and principles, which underline any elements
of the programme while performing such acts
necessary for the functions for which the computer
programme was supplied.20 The Copyright Act
also makes it clear that the making of copies or
adaptation of the computer programme from a
personally legally obtained copy for non-
commercial personal use will not amount to
copyright violation.21

If a person knowingly makes use on a computer of
an infringing copy of a computer programme, he
shall be held liable for punishment of imprisonment
for a term which shall not be less than seven days
but which may extend to three years and with fine
which shall not be less than fifty thousand rupees
but which may extend to two lakh rupees.
However, if the computer programme has not been
used for gain or in the course of trade or business,
the court may, for adequate and special reasons to
be mentioned in the judgment, not impose any
sentence of imprisonment and may impose only a
fine which may extend to fifty thousand rupees.22
It must be noted that copyright can be obtained in a
computer programme under the provisions of the
Copyright Act, 1957.23 Hence, a computer
programme cannot be copied, circulated, published
or used without the permission of the copyright
owner. If it is illegally or improperly used, the
traditional copyright infringement theories can be
safely and legally invoked.

Electronic Issues And Information Technology Act
2000

The following provisions of the Information Technology
Act, 2000 are relevant to understand the relationship
between copyright protection and information technology:

@

(b)

Section 1(2) read with Section 75 of the Act
provides for extra-territorial application of the
provisions of the Act24 Thus, if a person
(including aforeign national) violates the copyright
of a person by means of computer, computer
system or computer network located in India, he
would be liable under the provisions of the Act.

If any person without permission of the owner or
any other person who is in charge of a computer,





